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RECOMVENDATI ON FOR DI SPOSI TI ON

SYNOPSI'S: This matter cones on for hearing pursuant to taxpayers
tinmely protest of a Notice of Deficiency issued by the Departnent on July
6, 1995. At  issue are the questions 1) whether there was a final federa
change resulting in an increased tax deficiency; and 2) whether penalties
shoul d be inposed pursuant to 35 ILCS 5/804, 5/1001 and 5/1005. A hearing
was held on Septenmber 21, 1995. Follow ng the subm ssion of all evidence
and a review of the record, it is reconmmended that the tax deficiency and
the penalties pursuant to 35 |ILCS 5/804 and 5/ 1005 be upheld, but that the
penal ties pursuant to 35 |ILCS 5/1001 be abat ed.

FI NDI NGS OF FACT:

1. The Departnent's prima facie case, i ncl usi ve of al
jurisdictional elenments, was established by the adm ssion into evidence of
the Notice of Deficiency. (Dept. Ex. No. 1)

2. The Departnent's Notice stated that taxpayers failed to file an
Illinois income tax return for tax year 1989. (Dept. Ex. No. 1)

3. In their Protest, taxpayers disputed the allegation regarding

failure to file, and stated that a return was tinely filed but that no tax



was paid, as there was no tax liability as a result of a credit for |oca
real estate taxes. (Dept. Ex. No. 2)

4. The tax deficiency proposed by the Notice was based upon
information received fromthe Internal Revenue Service regarding a federa
change for the taxable year which was finalized on March 9, 1993 and whi ch,
because of an Alternative M ninum Tax Conputation, increased taxpayers
adjusted gross incone, for Illinois purposes, to $58,360. (Dept. Ex. Nos.
1, 3)

5. Foll owi ng the federal redeterm nation, taxpayers filed an anended
Illinois tax return reporting the federal change, but the Departnent had no
record of taxpayers' having filed an original return. (Dept. Exh. No. 4)

6. Taxpayers failed to present any evidence to refute the changes
made to their federal income tax returns or the Departnent's cal cul ati on of
the tax deficiency based upon those federal changes.

7. Taxpayers failed to present any evidence to warrant abatenent of
the penalties proposed under 35 ILCS 5/1005 (failure to tinmely pay) or 35
I LCS 5/804 (failure to pay estimated tax).

8. Taxpayers tinely filed an original tax return, which reflected a
zero tax liability due to a credit for |ocal r eal estate taxes, but
t axpayers' copy was destroyed in a fire. (Taxpayer Exh. 1, 2; Testinony of
XXXXX)

CONCLUSI ONS OF LAW Taxpayers having presented no evidence to refute
either the finality of the federal change or the Departnent's conputations
of the ampunt of tax deficiency proposed in the Notice of Deficiency, the
tax deficiency proposed in the Notice nust be upheld.

Taxpayer additionally failed to present any evidence to warrant
abatenment of the penalties proposed pursuant to 35 ILCS 5/804 (failure to
pay estimted taxes) or 35 ILCS 5/1005 (failure to tinmely pay taxes).

Accordingly, those penalties nust be inposed fromthe due date of the



original return, as set out in the Notice of Deficiency.

35 ILCS 1001 inposes a penalty for failure to file a tax return.
Here, I find that the taxpayers overcane the Departnent's prima facie case
on this issue, so that these penalties nmust be abated.

Accordingly, it is the Notice of Deficiency be wupheld, wth the

exception of the penalties proposed pursuant to 35 ILCS 1001.

Adm ni strative Law Judge



